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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 17(S-3) OF 2015 

  

     Md. Saiful Islam.      

    S/o Md. Abedin @ Ahiya Miya, 

    Vill: Solmara 

    P.S. : Tezpur. …….. accused/Appellant 

 

-VERSUS-  

 

State of Assam………… Respondent 

(Represented by Public Prosecutor, Sonitpur, 

Tezpur) 

A P P E A R A N C E 

 

For the Appellant : Sri Hemanta Borah , Advocate.  

 

For the State  :  Sri H.P. Sedai,  P.P. 

    

Date of Argument : 07-11-2016.    

 

Date of Judgment : 10-11-2016.                               

 

 J U D G M E N T 

1.   This appeal is directed against the Judgment and Order 

dated 31-07-2015 passed by Ld. Judicial Magistrate, 1st Class, Tezpur in 

G.R case No.1690/10 convicting and sentencing the accused/appellant to 

under-go Rigorous Imprisonment for three months for offence U/s.279 of 

IPC and also Rigorous Imprisonment for three months and a to pay a fine 

of Rs.3000.00 (Rupees three thousand), i/d to undergo Simple 

Imprisonment for ten days for the offence u/s 304(A) of the IPC.  
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2.             The fact of the case in brief is that on 03-09-2010  i.e. Friday, 

at around 8 a.m. while the informant’s son Babul Hussain was cycling 

towards Missamari for his daily labour, in front of Radha Krishna temple 

at Babgal gaon, one Maruti Suzuki swift dzire bearing registration number 

AS 12 F 3085, came from Tezpur side in rush and negligent manner and 

knocked down his son as a result of which his son instantaneously died. 

The accident took place at PWD road of Bongal gaon.  

 

3.    After receipt of the ejahar Missamari police registered a 

case vide Missamari PS case No.83/10 U/s. 279/304-A of IPC and  after 

completion of investigation the O/C, Missamari PS filed charge sheet 

against accused u/s 279/304-A of IPC. 

 

4.  On being appearance of the accused Ld. Trial Court after 

hearing both the sides framed charge U/s. 279/304-A of IPC. Particulars 

of the charge read over and explained to the accused to which he pleads 

not guilty and claimed to be tried.   

 

5.  To substantiate the case, prosecution examined as many 

as three witnesses. After completion of prosecution evidence the accused 

was examined u/s.313 of Cr.P.C. All the evidence appears against the 

accused and the allegation made against the accused are put before him 

for explanation where he deny the evidence and also declined to give 

evidence.  

 

6.  After hearing argument put forwarded by the ld. respective 

counsel of both the sides, Ld. Trial Court convicted accused/appellant to 

under-go Rigorous Imprisonment for three months for the offence 

U/s.279 of IPC and also Rigorous Imprisonment for three months and a to 

pay a fine of Rs.3000.00 (Rupees three thousand), i/d to undergo Simple 

Imprisonment for ten days for the offence u/s 304(A) of the IPC.   

 

 7.     Being aggrieved by aforesaid order, the appellant preferred 

this appeal on the following grounds : 
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8.   Grounds:-  

i)  The evidence on records does not warrant conviction of 

the accused/appellant u/s 279/304-A of IPC in deciding 

the prosecution case, the learned trial court has given 

complete goodby to the cardinal principle of criminal 

jurisprudence that the burden is always on the prosecution 

to prove the case beyond all reasonable doubt, it never 

shifts and also that the accused is presumed to be 

innocent unless proved guilty by prosecution and that 

accused is entitled to benefits of every reasonable doubt. 

However, in the case in hand the trial court completely 

overlooked the depositions of PW 3 and his cross-

examination regarding identification of accused person 

because PW 3 did not and could not identify the accused 

and the offending vehicle in court during trial. Further, the 

portion of evidence deposed by PW 3 in examination-in-

chief after reservation of further examination-in-chief have 

not been recorded by the trial court. The statement of PW 

3 given in cross-examination that he saw the offending 

vehicle one minute before the occurrence, that hearing the 

sound of hits he looked back and did see that he was 10 

feet ahead of the deceased, that crossing him (PW 3) the 

deceased along with bicycle was carried forward are all 

unbelievable, not trustworthy and are self contradictory 

and hence the finding of learned trial court that the 

accused/appellant is guilty of offences u/s 279/304(A) of 

the IPC is based unbelievable and untrustworthy 

evidences and is not based on legal evidence and as such 

the order of conviction is bad in law and is liable to be set 

aside. Therefore, learned trial court is held guilty of 

accused/appellant on surmise and conjecture as such the 

Judgment itself liable to be set aside.  

ii) The Judgment of conviction as awarded by the learned 

trial court is not based on legal evidence, because, the 

chargesheet of the case has not been legally proved by 

the I.O. during the trial of the case. The statement of one 
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Jilipi Ali who has allegedly caught the offending vehicle in 

the spot was not taken u/s 161 Cr.P.C by the I.O. Besides, 

the MVI who allegedly inspected and examined the 

offending vehicle was also not examined by the trial court. 

Learned trial court even failed to examine the doctor who 

conducted post mortem upon the deadbody of the 

deceased atleast to confirm how the deceased was died. 

That apart, inspite of having contradictions, learned trial 

court failed to examine the I.O., without examining the 

MVI and the doctor who conducted post mortem upon the 

deadbody, learned trial court convicted the accused only 

on the basis of witnesses who has not been seen the 

incident. Therefore, the judgment of conviction are 

required to be set aside  

 

9.    I have also heard argument put forwarded by ld. counsel 

of both sides. 

Decision and reasons and reasons for decision: 

   

10.  Learned counsel for the appellant submitted that the Ld. 

Trial Court without considering properly the evidence of three witnesses, 

convicted the accused/appellant on surmise and conjecture. The learned 

trial court failed to examine the MVI, the Doctor who conducted post 

mortem upon the deadbody of the deceased and the Investigating 

Officer, convicted the accused without knowing the cause of death. 

Hence, required to be set aside.  

    

 

11.  On the other hand, Learned P.P. submitted that the Ld. 

Trial Court rightly convicted the accused by considering the evidence and 

all the materials available in the record, hence conviction may be upheld.   

 

12.  Keeping in mind the rival submissions advanced by learned 

counsels of both the parties, the moot point is to discuss in this appeal is 

that whether the Ld. Trial Court without considering the evidence 

available on the record convicted the accused on conjecture and surmise.  
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13.  Before parting with the appeal, I would like to mention 

that it would be justified to peruse the evidence available in the records 

since the learned counsel for the appellant strenuously argued that the 

Judgment and order is not passed on evidence available on record by the 

learned trial court.    

  

14.  Before going to detail discussion I would like to see the 

evidence of witnesses.   

 

15.     PW 1 Mannash Ali, informant of this case, stated before 

the learned trial court that he knows the accused. The incident took place 

in last year about 6/7 days ahead of Id. The incident took place on the 3 

dates but he cannot recall the month. The incident took place in the 

morning at about 7 a.m. of Friday. At the time of incident his son Babul 

Hussain went to Missamari from their home in bicycle. One Matleb Ali was 

also went with him. On their journey a large Maruty coming in excessive 

speed knocked from the back side and dragged his son to a distance. the 

aforesaid vehicle was driven by Saiful Islam. He could not able to pour 

water by running. At last his son was died. People gathered at the spot. 

Then police took the deadbody of his son. Thereafter he filed the ejahar.  

  In cross-examination, he admitted that at the relevant time 

of incident he was at a distance of 3 houses from the place of occurrence 

which was about a distance of 500 meters. He went to bring money. At 

the relevant time he was talking with Jilipi Ali. The road is situated on the 

western side of said Jilipi Ali and his house is situated at a distance of 1 

km from the said person. Jilipi Ali has caught the offending vehicle. His 

statement was not recorded by police.                

 

16.    PW 2 Mahiuddin stated that he is the president of VDP. He 

knows the informant. The incident took place in the month of last 

Ramjan. One Maruti Swift has knocked down Babul, the son of Mannash 

while went towards Missamari in the last year which he came to know at 

the place of occurrence. At the spot he saw the deadbody of Abdul was 

lying and the offending vehicle was also there. Then he handed over the 

accused to police.  
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    In cross-examination, he admitted that he reached the 

place of occurrence after the incident. At the time of occurrence he was 

at home. On being he came to know about the incident and he being the 

VDP president came to the place of occurrence.  

 

17.    PW 3 Abdul Matleb stated before the trial court that he 

knows the informant as well as the deceased. He could identify the 

accused only if he saw him. On or about one year ago, at about 8 a.m. he 

along with Babul Ali went towards Missamari with bicycles and while 

reached near Radha Krishna Temple on PWD road. During that time a 

large Maruti car came in a high speed and knocked the accused and 

dragged Babul to a distance as a result of which Babul died 

instantaneously. He thinks that due to driver of the vehicle the said 

incident took place. Further examination-in-chief reserved but without 

further examining the said witness, learned trial court allowed to cross-

examine the witness.  

 In cross-examination, he admitted that Babul was not related to 

him but he was doing works with Babul for last three months. The said 

offending vehicle was proceeding to Missamari from Kalakuchi. They went 

in their bicycles where Babul was cycling behind him. Just before one 

minute of the accident he noticed the vehicle. On being hearing the 

sound of accident while he turned his head he saw he was at a distance 

of about 10 ft from Babul. The offending vehicle dragged the deceased 

and fell him infront of him. Since he cannot drive a vehicle so he could 

not speak about the speed of the vehicle. Babul was a resident of his 

chuburi.      

18.  These much of the evidence of prosecution.  

 

19.  Learned counsel for the appellant vehemently submitted 

that among the three witnesses examined by learned trial court, in fact 

none is an eye witness to the occurrence. In para 8 of page No. 3 of the 

aforesaid impugned Judgment learned trial court stated that “the 

evidence of PW 1 is read at length. He is the first informant and an eye 

witness. On the face of it, the necessary particulars such as the direction 

in which the offending vehicle was moving, the direction in which the 

deceased was proceeding and the direction towards which he was 
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looking, at the relevant time are all forthcoming from his evidence.” In 

fact it is PW 1 who stated that on the day of incident, i.e. Friday on or 

about 7 a.m. his son Babul Hussain went to Missamari in a bicycle and in 

another bicycle one Matleb Ali was also goes with him. While they 

proceeded, a large Maruti coming in a high speed knocked Babul Hussain 

on backside. Then, the said vehicle dragged his son after knocking to a 

some distance. The said offending vehicle was driven by said Saiful Islam. 

He has not able to pour water even after running. At last the body was 

died. But in the cross-examination he admitted that at the relevant time 

he was at a distance of three houses from the place of occurrence. The 

distance is about 500 meter. He went there to bring money. At the 

relevant time he was talking with Jilipi Ali who has caught the vehicle. He 

further stated that his statement was not recorded by police.  

 

20.  Now, we are to discuss whether PW 1 really seen the 

incident?  In fact, nowhere he stated that he seen the accused in driving 

the aforesaid offending vehicle in rash and negligent manner knocked the 

deceased’s bicycle from backside. His version does not reveal that he 

himself seen the incident. So, cannot be branded as a eye witness to the 

occurrence. Besides, his statement was not recorded by police u/s 161 

Cr.P.C. The case is based on other two witnesses i.e. PW 2 and PW 3. PW 

2 is also not an eye witness to the occurrence. He stated that on being 

came to know about the incident, he rushed to the place of occurrence 

and heard about the incident. He has also seen the accused in the police 

station. If the evidence of PW 1 is believed that the offending vehicle was 

caught by Jilipi Ali but the I.O. has failed to examine the said Jilipi Ali. The 

learned trial court has failed to record his statement even as a court 

witness. Had the learned trial court atleast examined the said Jilipi Ali as 

a court witness then matter would have quite different. Third witness is 

Abdul Matleb who has not identified the accused as he stated that he 

could identify the accused only if he saw the accused. In his evidence he 

stated that at the relevant time he along with Babul Ali, at about 8 a.m. 

went towards Missamari by bicycles and while reached near Radha 

Krishna Temple on PWD road. During that time a large Maruti car came in  

high speed and knocked the accused and dragged Babul to a distance as 

a result of which Babul died instantaneously. He thinks that due to fault 
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of the driver of the offending vehicle the said incident took place. It is 

interesting to note that on the first day of the deposition the accused was 

absent, so further examination was deferred to another day as he stated 

that he can identify the accused only if he saw. But on the next day 

without re-examining the said witness, he was allowed to cross-examine, 

so his evidence is remained to identify the accused.  

  Another point raised by the learned counsel for the 

appellant is that the learned trial court has failed to examine the 

Investigating Officer. In considering the statement recorded by the 

Investigating officer, the learned trial court ought to have examined the 

I.O. but learned trial court failed to do so without assigning any reason.    

 

21.    In the case of Hanuman Vs. State of Hariyana reported 

in AIR 1977 SC 1614 where in it has been held that – “ accused is 

entitled to know from the Investigating officer what witnesses have 

stated before him and whether the witnesses examined in court were 

examined by him or not. The non-examination of the I.O. is a serious 

omission on the part of the prosecution.”      

 

22.   In the instant case, it is a fact that the learned trial court 

has failed to examine the Investigating Officer atleast to test the veracity 

of the statement recorded by him during investigation u/s 161 Cr.P.C. and 

therefore, non-examination of the Investigating officer is a serious 

omission on the part of the prosecution.  

 

23.  This is a case for trial u/s 279/304 of the IPC.  

 

24.   Here in the present case, the deadbody of the deceased 

was performed post mortem examination. Therefore, the doctor who 

conducted the autopsy of the deadbody is required to be examined 

before the court atleast to know how the deceased was died. But learned 

trial court without examining the Medical Officer gave Judgment to 

convict the accused. Therefore, the evidence as to how the deceased was 

died remained silent but convicting the accused u/s 304(A) of the IPC 

which is not at all reasonable.      
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25.  Here in this appeal, another point is to be look into that 

the MVI, who examined the vehicle also failed to examine by the 

prosecution. Had he been examined, the matter of allegation could have 

been known more clearly but non-examination of the MVI by the 

Investigating Officer as raised by the learned counsel for the appellant is 

also a matter looked into.    

 

26.  In view of all the discussions made above, the Judgment of 

conviction awarded by the learned trial court is found to be irregular, 

hence, cannot be sustained. As such, set aside the Judgment and order 

dated 31-07-2015 passed by learned trial court in GR Case No. 

1690/2010. Hence,, the accused/appellant is acquitted from the alleged 

charge and set him at liberty forthwith. Liabilities of the bailor is hereby 

discharged.  

 

27.  Accordingly, the appeal is allowed on contest. The 

appellant is acquitted and set him at liberty forthwith.  

 

28.  Send back the GR Case record being No. 1690/2010 to the 

learned trial court along with a copy of Judgment. 

   Given under my Hand and Seal of this Court on this the 

10th day of November, 2016. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

(A.K. Borah) 

SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
 

   
Dictation taken and transcribed by me:        
       Smt. R. Hazarika, Steno   


